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Intervenor Barbara J. Brohl (the "State Licensing Authority" or "SLA") 

replies in support of her Motion to Alter or Amend the Judgment ("Motion"). 

ARGUMENT 

A. The Motion is properly before the Court. 

The Receiver contends that Rule 59 does not apply to the State Licensing 

Authority's Motion, as there was no "trial." 1 (Receiver Resp. at 2.) The Receiver 

misperceives the operation of Rule 59. Although the Rule refers to "post-trial 

relief," it applies when there is a "judgment"-not a "trial." Colo. R. Civ. P. 59(a). 

A "judgment" is, by definition, an appealable order, 2 id. 54(a) and 58(a), and an 

order appointing a receiver, or denying its discharge, is appealable, Colo. R. App. 

P. 1(a)(4). Thus, Rule 59 applies here. 3 Cf., e.g., Nw. Nat'l Ins. Co. v. Alberts, 937 

F.2d 77, 81 (2d Cir. 1991) ("[T]he interlocutory order granting a preliminary 

injunction is a 'judgment' within the meaning of [appellate] rule 4(a)(4) provision 

relating to a motion 'under Rule 59 to alter or amend the judgment."' (internal 

citations omitted)). Nor does the SLA's Notice of Appeal (filed Nov. 4, 2016) 

divest the Court of jurisdiction over the Motion; to the contrary, appellate 

proceedings are stayed pending resolution of the Motion. See Colo. R. App. P. 

1 Contrary to the Receiver's statements (Receiver Resp. at 2), the Court granted the 
SLA's Motion to Intervene during the September 29 hearing. (Tr. of Sept. 29, 2106, 
Hr'g, 72:21-24, excerpt attached as Ex. 2.) 

2 The Court stated that the transcript would be its order. (See Ex. 2 at 64:19-22.) 

3 Even if Rule 59 does not apply, Rule 121 § 1-15(11) provides an appropriate 
alternative vehicle for the SLA's Motion, as an order that exceeds the Court's 
authority, directs performance of an unlawful act and violates the separation of 
powers rests on a "manifest error" of law requiring a different outcome. 
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4(a). The Receiver's November 9 Supplement to Response is, therefore, incorrect 

on this point. 

B. The Court cannot order the commission of acts that are 
unlawful without appropriate licensure. 

Petitioner and the Receiver do not meaningfully dispute that, but for the 

Receiver's relationship to the Court, any lawful operator of the Licensed 

Businesses, including the Receiver, must be licensed. Petitioner does argue that 

Amendment 64 permits activities associated with marijuana establishments by a 

person with a license or a person "acting in his or her capacity as an owner, 

employee, or agent of a licensed" marijuana establishment. (Pet. Resp. ~ 11.) But 

the Receiver is not an "owner, employee, or agent" of the Licensed Businesses, 

and, therefore, he fits squarely into the language requiring those who "operate" 

marijuana establishments to be licensed. Colo. Const. Art. XVIII § 16(4)(b)-(d). 

Further, Amendment 64 directs that the licensing requirements be refined by 

later law. Id. § 16(5)(a). The General Assembly and the SLA4 provided that 

refinement. There is no reasonable argument (and Petitioner and the Receiver 

do not offer one) that the powers granted to the Receiver may, without SLA 

licensure, ordinarily be exercised over a licensed business. 

Petitioner and the Receiver essentially assert that the General Assembly 

intended to allow unlicensed receivers, or omitted a receivership provision from 

the marijuana Codes by "mistake," which can be corrected by the Court. (See 

Receiver Resp. at 8-9; Pet. Resp. ~~ 12, 15-16, 18.) But the Court cannot do this. 

4 Under Amendment 64, the State Licensing Authority is responsible for 
promulgating the regulatory requirements. See Colo. Const. Art. XVIII § 16(5)(a) . 
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The General Assembly's decision to omit a provision allowing receivers (like that 

in the Liquor Code5) was a deliberate legislative choice. The Court cannot read 

into the Medical and Retail Marijuana Codes a provision the General Assembly 

decided to omit.6 See Weinstein v. Colborne Foodbotics, LLC, 302 P.3d 263, 267 

(Colo. 2013) (explaining that, had the General Assembly intended to mirror 

remedy provision from an earlier statute, it would have provided for that remedy 

in the later passed statute). Relatedly, although the SLA understands the Court 

raised enforcement discretion during the hearing (Receiver Resp. at 3), 

Colorado's marijuana law does not permit the State Licensing Authority to 

create a licensing exception for this case. 

Some of the Receiver's employees have become licensed, and the State 

Licensing Authority has expedited that process. (Receiver Resp. at 3). But the 

licensing of those employees (while appreciated) does not alter the fact that it is 

the Receiver's principal's control over the Licensed Businesses that requires a 

license.7 Petitioner and the Receiver may not like the State's marijuana licensing 

5 Amendment 64 states that marijuana "should be regJ,l.lated in a manner similar to 
alcohol." Colo. Canst. Art. XVIII § 16(1)(b). "Similar" does not mean, as the Receiver 
and Petitioner contend, "identical." (Receiver Resp. at 8; Pet. Resp. ~12.) Although 
the marijuana Codes are modeled in part after the Colorado Liquor Code, §§12-47-
101, et seq., C.R.S., the General Assembly omitted receivership provisions. 

6 The Receiver is also wrong when he contends that ruling in the SLA's favor would 
make it impossible to appoint a receiver over large swaths of regulated businesses 
in Colorado. (Receiver Resp. at 6.) The SLA's argument here is specific to the 
licensure laws governing marijuana. Whether a receiver can be appointed over 
other types of regulated businesses depends upon the statutes and rules specific to 
those industries. 

7 The SLA has been working with the Receiver to revise the Receivership Order to 
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requirements, but they are required by state law, which applies in this case. 

C. Neither Petitioner nor the Receiver cites a single case 
holding that a court in equity, or acting in its inherent 
powers, can authorize unlawful acts. 

Contrary to the Receiver's argument, the issue here is not whether the 

Court can appoint a receiver under Rule 66. (Receiver Resp. at 5.) Rather, the 

issue is whether the Court can authorize unlawful acts. As explained in the 

SLA's Motion, courts cannot order unlawful acts or fashion remedies in violation 

of law. Neither the Receiver nor the Petition cites a case to the contrary. 

Indeed, the Receiver concedes that the Court cannot order unlawful acts. 

The Receiver explains that, even when the licensed businesses are "in custodial 

legis," the Court cannot order that the companies violate "substantive law." 

(Receiver Resp. at 8 ("The receiver agrees, for example, that the court could not 

enter an order that the companies in custodial legis could sell marijuana to 

minors.").) But that is exactly what the Orders do. Marijuana licensure 

requirements, like age restrictions on marijuana sales, constitute "substantive 

law" in Colorado. Put differently, just as it is illegal to sell marijuana to an 

underage person, it is illegal to manage, operate, and/or control a marijuana 

business without the appropriate license.8 (Mot. at 6-7.) 

address the parties' and the State's concerns, but to date the parties have been 
unable to reach agreement. The SLA appreciates that the employee who will access 
the Inventory Tracking System (METRC) has become licensed. See Ex. 2 at 73:6-18. 

s Licensure is not, as the Receiver argues, meaningless paperwork. (Receiver Resp. 
at 7 .) Licensure is a critical tool used by the State to control and manage all aspects 
of the marijuana industry. Licensure is so important it was included in Amendment 
64. See Colo. Const. Art. XVIII § 16(4). And authority over licensure is 
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Beyond the Receiver's concession, Petitioner's and the Receiver's attempts 

to distinguish the cases discussed in the Motion are unavailing. For instance, 

Petitioner argues that Baker v. Dorfman, 232 F.3d 121 (2d Cir. 2000), is 

inapplicable because the Second Circuit did not hold that the receivership order 

actually violated state law. (Pet. Resp. ~ 21.) But that fact supports the State 

Licensing Authority, as the Second Circuit found that vacating and remanding 

the receivership order was appropriate based on the mere possibility the order 

violated state law.9 Here, the Court's Orders violate Colorado law. : 

Petitioner's argument regarding LaShawn A. by Moore v. Barry, 144 F.3d 

847 (D.C. Cir. 1998), is also supportive of the State Licensing Authority. (Pet. 

Resp. ~ 22.) Just as the receivership order there authorized "open-ended" 

violations of (District of Columbia) law, so too do the Orders here. The Receiver's 

control of the Licensed Businesses without the required license places all of the 

licensed businesses in a continual and "open-ended" violation of Colorado law. As 

the D.C. Circuit explained, a court does not have the authority to authorize such 

violations of the law. See 144 F.3d at 853 ("The courts of a jurisdiction cannot 

authorize violations of that jurisdiction's laws, unless pursuant to the command 

of a higher law."). 

Nor does Louisville Trust Co. v. Cincinnati Inclined PlaneR. Co., 78 F. 

constitutionally vested in the Department of Revenue, over which the State 
Licensing Authority is the Executive Director. See id. §16(5). 

9 On remand, the district court modified the receivership order to avoid conflicts 
with state law. See Baker v. David A. Dorfman, P.L.L.C., No. 99-civ-9285-DLC, 
2001 U.S. Dist. LEXIS 378 (S.D.N.Y Jan. 23, 2001). 
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307 (S.D. Ohio 1897), reflect only a lOth Amendment limitation on a federal 

court's power. (Receiver Resp. at 7.) The court stated the general proposition 

that a "suitor in equity" cannot ask the court to commit an unlawful act through 

a receiver. Id. at 316. It then said that "scrupulous care" was required by federal 

courts not to violate the principle. Id. at 317. Federalism concerns may raise 

special considerations over a federal court's exercise of its powers, but this does 

not mean that state courts are free to sanction a violation of the state's 

governing law. 

As the Receiver concedes, a court does not have the authority to permit or 

order the violation of "substantive law." Here, the State's licensure requirements 

are "substantive law," and the Court's Orders violate that law. 

D. The Orders violate the separation of powers. 

The Receiver and Petitioner seem to contend that, under the separation of 

powers, the executive branch and its licensing scheme must give way to Court's 

exercise of its equitable or inherent powers. But their position-supported by 

nary a citation to Colorado law-flips Colorado precedent on its head. 

The Colorado Supreme Court has held that courts may not as a function of 

deciding a case or in the exercise of their equitable powers displace or supplant 

the executive branch's licensing authority. This was the reasoning in Kourlis v. 

District Court, 930 P.2d 1329 (Colo. 1997), in which the Supreme Court held that 

the trial court's exercise of an equitable power (injunctive authority) improperly 

intruded on the executive branch's licensing authority. 

Petitioner argues that Kourlis ultimately turned on the fact that the 
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facility was operating in contravention of the applicable statute. (Pet. Resp. ,-r,-r 

27-28.) But Petitioner misreads the case. The legal error arose not from whether 

the facility was in compliance with the statute, but from the district court in 

effect assuming the executive branch's licensing function. As the court put it, the 

trial court "undertook the agency's role in determining when and how to employ 

the agency's enforcement discretion as to licensure," which was not "an 

appropriate function of the court." 930 P.2d at 1337; see also id. (holding that 

"the district court abused its discretion in denying the requested relief and, in 

doing so, frustrated the accomplishment by the assigned executive agency of 

its statutory purpose" (emphasis added)).lO 

And although Petitioner attempts to factually distinguish the other 

separation of powers cases discussed by the State Licensing Authority (Pet. 

Resp. ,-r 29), the controlling legal principles in those cases are fully applicable 

here: The separation of powers prevents the Court from assuming or displacing 

the State Licensing Authority's authority over marijuana licensure. (Mot. at 11-

14 (citing and discussing Colorado Supreme Court authority).) 

Finally, the Receiver and Petitioner argue that, if the General Assembly 

intends to limit a court's inherent authority, it must clearly state its intent to do 

so. (Receiver Resp. at 5; Pet. Resp. ,-r 23.) Neither cites a Colorado case to that 

effect-and that cannot be the law. Under their theory, the General Assembly 

IO Even under Petitioner's reading, the Court's Orders are still legally infirm. As 
the Receiver does not hold a license, the Receiver and the Licensed Businesses 
are being "allowed to operate in contravention of the General Assembly's stated 
purpose" that marijuana may be lawfully cultivated, possessed, and sold only in 
compliance with State law. See§§ 12-43.3-102(2), 12-43.4-102(2), C.R.S. 

7 



would have to include a "clear statement" in every statute addressing any 

possible conflicts with a court's inherent power, an unreasonable burden on the 

legislature. But that aside, the "clear statement" lies in the Codes and the rules 

themselves: anyone exercising the powers of the Receiver over a licensed 

business must be licensed-necessarily including persons appointed over the 

businesses. (Mot. at 6-7 .) In sum, although courts can appoint receivers, that 

authority cannot be exercised in a manner that intrudes upon the executive 

branch's licensing authority. 

E. The Court can address the marital property issues before it 
without violating the State's marijuana licensing laws. 

Petitioner and the -Receiver may prefer appointment of the Receiver, but 

they offer no argument as to why other remedies do not satisfy the needs of the 

case without violating the law, and which restraint would follow the norm that 

courts avoid "confrontations of constitutional authority [as they] are seldom in 

the long-term public interest[.]" People v. Owens, 228 P.3d 969, 972 (Colo. 2010). 

With respect to Petitioner's concern about waste of the marital assets 

(Pet. Resp. ~ 34), the Court can order contempt sanctions, if appropriate, or 

make adjustments to the marital estate to address actions by Respondent. And 

as to the Receiver's concerns about obtaining a valuation of the property 

(Receiver Resp. at 9), the Receiver is free to audit the businesses and gather 

information for valuation. Control of the businesses is not necessary to value 

the businesses. In short, the Court should use other available remedies-or 

direct the Receiver, Mr. Block, to become licensed (which application will be 
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expedited)-that would satisfy the parties' needs without violating State law 

and the separation of powers. 

F. The Court should deny Petitioner's request for sanctions. 

Petitioner seeks an award of attorneys' fees under Rule 11 and subsection 

13-17-102(4), C.R.S. Petitioner contends that sanctions are appropriate because 

the State Licensing Authority filed her Motion with the improper purpose of 

"bully[ing] Wife into concession" and "in an attempt to overpower Wife in a 

divorce action in which the SLA has no business interfering." (Pet. Resp. ~~ 38, 

42.) Petitioner's sanctions request is meritless. 

Petitioner's allegations, which are unsupported by any evidence, are rank 

speculation. That alone merits denial of the request. See City of Holyoke v. 

Schlachter Farms, 22 P.3d 960, 962 (Colo. App. 2001) ("A party seeking 

attorney fees bears the burden of proving, by a preponderance of the evidence, 

its entitlement to an award under§ 13-17-101, et seq.") In any event, the 

allegations are false. The State has a substantial interest in the lawful 

operation of the marijuana industry. Although legal under state law, the 

regulation of marijuana businesses is subject to strict control by the State 

Licensing Authority, with unambiguous legal requirements. See, e.g., §§ 12-

43.3-102, 12-43.4-102, C.R.S. (stating the marijuana Codes are an "exercise of 

the police powers of the state for the protection of the economic and social 

welfare and the health, peace, and morals of the people of the state"). Licensure 

i~ key to the State's ability to regulate the industry. Indeed, it is so important 
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Amendment 64 requires it. See Colo. Canst. Art XVIII § 16(4)(b)-(e) and (5). 

Further, the State Licensing Authority has strong arguments that the 

Court's September 29 Order rest on legal error, and she should not "be faulted 

for attempting to convince the court to reconsider its view of the applicable 

law." Hamon Constr., Inc. v. Carter & Burgess, Inc., 229 P.3d 282, 301 (Colo. 

App. 2009) (reversing fee award based on allegation party was "stubbornly 

litigious," as trial court retained "discretion to revisit" prior ruling and party 

had grounds to not drop its claims). Rules 59 and 121 permit a court to correct 

legal error, which error correction is approved by Colorado's appellate courts. 

See, e.g., People v. Warren, 55 P.3d 809, 813 (Colo. App. 2002) (approving trial 

court's reconsideration of ruling as the "prior ruling was legally erroneous"). 

There is, in short, nothing improper in using an available procedural 

mechanism to request the Court correct an erroneous ruling.11 

CONCLUSION 

For the reasons given above, and in the Motion, the Court should alter or 

amend its September 29 Order and modify the Receivership Order. 

11 To the extent Petitioner claims the Motion is "frivolous," she is wrong. The 
Motion is based on far more than a "rational argument based on the ... the law to 
support it." Double Oak Constr., L.L.C. v. Cornerstone Dev. Int'l, L.L.C., 97 P.3d 
140, 151 (Colo. App. 2003). Colorado law requires licensure, and there is ample 
authority, including from the U.S. Supreme Court, that courts cannot order 
unlawful acts. Further, the Colorado Supreme Court has held that the separation of 
powers precludes courts from intruding on an agency's licensing authority. In 
addition, the Court's September 29 Order contradicts a prior Colorado district court 
order on the same issues. (See Ex. 3 (Vallejos, J.) (order denying appointment of 
receiver).) Seeking correcti~n of legal error is allowed under the Rules of Civil 
Procedure, see Colo. R. Civ. P. 59 and 121 § 1-15, and is particularly appropriate 
here to avoid the legal and constitutional issues that attend the Orders. 
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Respectfully submitted this lOth day of November, 2016. 

CYNTHIA H. COFFMAN 
Attorney General 

First Assistant Attorney General 
NATHAN A. BRUGGEMAN* 
Assistant Attorney General 
Revenue & Utilities Section 
*Counsel of Record for Intervenors, Barbara J. 

Brohl in her official capacity as Executive 
Director of the Colorado Department of 
Revenue and the State Licensing Authority 
for the Marijuana Enforcement Division 
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kwells@ggfam.ilylaw .com 
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Gary Nicholas 
Nicholas Family Law 
4601 DTC Blvd., Ste. 1000 
Denver, Colorado 80237 
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look at the Cole Memo, not one of the concerns, not a 1 to modify the appointment of the receiver. It's the 
single concern that the department of justice set out 2 Court's power to appoint. And all of the things the 
here is in any way implicated by the Court ordering a 3 Cole Memo is concerned about are addressed by having 
receiver to take over this business and sort out, is 4 this under the direct control of the Denver District 
it a business issue, is it a bookkeeping issue. Run 5 Court through a receiver of a custodian of the 
the business, keep it as strong as possible in the 6 businesses while this divorce is happening. When the 
interim while all of this is being sorted out. 7 divorce is over, when the decrees are signed, he turns 
There's nothing in a receiver doing that that 8 back into a pumpkin, and whatever happens with the 
implicates any of the concerns that the U.S. attorney 9 business, happens with the business. It goes back to 
has, and I also don't think that agreeing to a 10 Mr. Humphrey or whatever. 
receiver untangling this collection of businesses puts 11 And I think the AG, on behalf of the 
Colorado's regulatory goals at issue either. 12 licensing authority, can recognize that they too have 

This is a specific circumstance in a case 13 discretion, just like discretion was exercised by not 
that has already been ordered to be suppressed. This 14 arresting the lawyers who put the rules and 
case is not a public record because of the business, 15 regulations together, even though they were 
because of the assets of the parties involved, this 16 technically against U.S. law when they were doing it. 
case is already not a public case. The circumstance 17 I remember, and what I was thinking of 
here involves a professional entity as an arm of the 18 when I read through all of this is there was zero 
Court sorting out the business. 19 tolerance for weapons in schools, zero tolerance. And 

And the other thing that I think is 20 there was a particular story that just went viral. A 
important is that the U.S. attorney's enforcement 21 kindergartner or a first grader opened up her lunchbox 
priorities were to inform the various appointed U.S. 22 and mom had left a knife. I can't remember if it was 
attorney's discretion. Every lawyer who helped draft 23 a butter knife or some sort of bread knife to cut the 
all of these rules and regulations violated his oath, 24 sandwich with, and she marched it right up to her 
violated legal ethics because it was all contrary to 25 teacher and was promptly suspended for three days 
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U.S. law to help facilitate the production and sale 1 because zero tolerance for a child bringing a weapon 
and profit-making of marijuana. Every single lawyer 2 to school, and the child brought a knife to school. 
who put these rules and regulations together violated 3 And it went viral because -- I think it went viral for 
the law. But there was a different public policy at 4 a reason. People know when discretion is being 
issue there, which is that the people had voted on 5 appropriately exercised and when it's not. 
this, the governor wanted people to sit down and 6 I appreciated very much the pleadings in 
figure out how to do this, how to implement it, and I 7 this case. I appreciated very much on this issue the 
suppose someone could have filed a grievance against 8 comments made by everyone. It's very interesting. 
these lawyers or brought criminal charges against the 9 I'm satisfied, and I am persuaded by the position of 
lawyers for facilitating the production of what the 10 the receiver and the position of the petitioner that 
U.S. still calls a Schedule I controlled substance, 11 this is my authority, not the executive branches' 
but nobody did that because it was acknowledged that 12 authority to inform me how to appoint a receiver and 
there was another public policy being served here, and 13 what I need to do. The receiver is just keeping 
that's putting together these laws, even though they 14 custody of the case, keeping of the assets, keeping 
were contrary to the United States Jaws. 15 them safe, productive while this case is proceeding. 

And I think -- I mean, I don't think this 16 And thereafter, once we get it figured out, it will go 
is going to become public in any way because it's -- 17 back to wherever it is supposed to go. Does anyone 
and it's not because we're here at JAG, it's because 18 have any questions? 
this case was suppressed in the courthouse if we were 19 MS. WITKUS: Will the Court be issuing a 
sitting in a Denver courthouse. But even so, people 20 written order? 
understand the exercise of discretion, which I am 21 THE COURT: Transcript. I can make it 
fmding is something that should happen here, separate 22 more coherent, I suppose. 
from my order, which is that the receiver is 23 MS. BRETT GOLDIN: So I guess I just had 
authorized under the inherent equitable powers of the 24 a question about where that left the state licensing 
Court as set forth in the two responses to the motion 25 authority, because, for example, under paragraph 16 it 

16 (Pages 61 to 64} 
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see that happening. 1 MR. TANNER: Thank you, Your Honor. 
MR. NICHOLS: Okay. 2 THE COURT: We'll amend the language so 
MS. WELLS: I would say, Your Honor -- 3 that Mr. Humphrey doesn't need to be worried. 
THE COURT: I don't see that happening. 4 MR. NICHOLS: Thank you, Your Honor. 
MS. WELLS: I believe paragraph 16 5 THE COURT: Okay. What else? 

expressly addresses that, which basically says that if 6 MS. BRETT GOLDIN: If I could just have a 
they're going to take that action under 16, they have 7 moment with my client? 
to bring it -- they have to have this court's 8 THE COURT: Absolutely. There's rooms 
permission to go there. That's really what this says. 9 available if you want a longer talk too. 
All -- expressly stays any pending or future 10 MS. BRETT GOLDIN: I would ask for ten 
administrative foreclosure and other actions, the 11 minutes to consult. 
remedy for which is a penalty lien, taking, or other 12 THE COURT: Yes. 
impairment against the property absent express 13 MR. TANNER: Before you leave, the 
permission of this court. 14 receiver wanted me to tell everybody that for that 

MS. BRETT GOLDIN: I guess respectively 15 process, he is not going to charge the estate because 
what I would just suggest is m~difying that paragraph 16 he wants an order that works and he wants everybody to 
to say that it relates to any action that directly 17 know that his involvement in the process would be not 
stems from compliance with this order. 18 charged to the estate. 

THE COURT: That seems clear. 19 THE COURT: Noted. Thank you. 
MS. BRETT GOLDIN: And so-- 20 MS. WELLS: And can I just ask if we're 
MR. NICHOLS: That would help. 21 going to be looking at the language that we ensure 
MS. BRETT GOLDIN: Then the one other 22 that there is not going to be criminal activity by 

question I think that -- so, yeah, does that -- 23 people who are working for the entity along with the 
THE COURT: Hold on. 24 receiver. 
MS. WITKUS: My only issue with that is I 25 MR. BLOCK: Fine. 
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think with regard to the state licensing authority, 1 MS. WITKUS: The receiver's employees 
that would be a solution, is to put an exception in 2 aren't covered under that umbrella. 
paragraph 16 that says this does not apply to the 3 MS. WELLS: Right. That exception as 
state licensing authority's administrative actions, 4 well. 
except but that actions that would arise out of 5 THECOURT: Yes. 
compliance with this order, because I think that we 6 MR. BLOCK: Actually, that's in the 
don't want to take away the receiver's ability to stay 7 order. 
a foreclosure or an eviction action because that has 8 THE COURT: Yes, it's already in the 
already been highly beneficial to the business at 9 order. We'll go off the record. 
interest here and is not the sort of issue that the 10 (Recess taken, 3:46p.m. to 3:59p.m.) 
attorney general is concerned about. 11 THE COURT: Go back on the record. 

Certainly I think that it benefits your 12 MS. BRETT GOLDIN: So we have not been 
regulatory scheme and your desire to stay on the right 13 able to -- we tried to reach our client, the state 
side of the DOJ, that they maintain premises and 14 licensing authority. We were not able to. But I 
compliance with the regulatory scheme, which the 15 think there are a couple -- like maybe two more points 
receiver has the ability to do' for this business 16 we could ask for clarification on in the meantime. 
because of these extraordinary powers. Does that work 17 One would be does the fact that the Court ruled on our 
for you? 18 motion to modify mean that the Court has granted the 

MR. BLOCK: Everything works. And I'm 19 motion to intervene for this limited purpose of filing 
not trying to be funny about that. 20 the motion? 

THE COURT: So it sounds like you and you 21 THE COURT: I was just thinking about the 
can craft the language to make it -- 22 motion to intervene when you were out talking. Yes, 

MR. TANNER: We would like to be involved 23 you can intervene to file this motion and whatever you 
in that process. 24 need to do in light of my ruling. 

THE COURT: --appropriate. 25 MS. BRETT GOLDIN: Thank you. Secondly, 
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I think one other aspect-- you know, obviously as 
we've already argued and we won't repeat the 
arguments, you know, we object to all of the aspects 
pretty much of the receivership. But the one 
particular thing that we found noteworthy was the 
provisions in paragraph 10 about access into the 
inventory tracking system by unlicensed people, 
because the rules have very specific provisions about 
the training and the type of users there can be, and, 
in fact, the contractor who runs the system requires a 
license for the login. So we would ask for 
modification of that portion and asking for the 
Court's opinion about whether unlicensed employees are 
going to be authorized on behalf of the receiver to be 
in the day-to-day operations of the business. 

MR. TANNER: That seems like another one 
that we should try to work out outside the presence of 
the Court. I don't think it's possible for us to come 
up with a position on that in the next two minutes. 

MS. WELLS: We're not ready to--
MR. TANNER: But since we're going to be 

working on parts of paragraph 16, we'll work on this 
one and other things they --

THE COURT: And, also, Mr. Humphrey is to 
cooperate as part of this, and he's licensed, right? 

MS. BRETT GOLDIN: Right. So he can 
access the inventory tracking system. 

THE COURT: On behalfofthe --
MS. BRETT GOLDIN: Correct. Sure. 
MR. TANNER: And can a representative of 

the receiver be there when he is doing it and look 
over his shoulder? 

MS. BRETT GOLDIN: I think they could 
be--
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MR. HUMPHREY: We provide metric reports. 
MS. WELLS: Also our client is licensed 

as well. 
MR. TANNER: This sounds like an easy one 

to sort out, Your Honor. I'll get it sorted out. 
THE COURT: We'll get it sorted between 

capable counsel. 
MS. WITKUS: It doesn't strike me that 

the receiver is going to stand -- or select as the 
hill that he would like to die on that he must 
actually personally have a login and password and type 
in the information himself rather than stand over 
Mr. Humphrey's shoulder or Ms. Yates' shoulder or any 
employee's shoulder and watch them do it anyway. 

MS. BRETT GOLDIN: Okay. We'll speak 
with the parties. 
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THE COURT: What else? 
MR. TANNER: Nothing from the receiver, 

Your Honor. 
MR. NICHOLS: Nothing further. 
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THE COURT: Thank you very much. We'll 
go off the record. 

(Discussion off the record.) 
THE COURT: Back on the record. 
MR. BRUGGEMAN: Understanding that this 

case is suppressed, will we be able to get a copy of 
today's transcript? 

THE COURT: Yes, you can intervene for 
purposes of helping to make it. Off the record. 

WHEREUPON, the within proceedings were 
concluded at the approximate hour of 4:03 p.m. on the 
29th day of September, 2016. 

* * * * * 
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REPORTER'S CERTIFICATE 

STATE OF COLORADO ) 

) ss . 

CITY AND COUNTY OF DENVER ) 

I, ASHLEY D. MAAG, Registered Professional 

Reporter and Notary Public, ID 20084033353, State of 

Colorado, do hereby certify that the within 

proceedings were taken in machine shorthand by me at 

the time and place aforesaid and was thereafter 

reduced to typewritten form; that the foregoing is a 

true transcript of the proceedings had. 

I further certify that I am not employed by, 

related to, nor counsel for any of the parties herein, 

nor otherwise interested in the outcome of this 

litigation. 

IN WITNESS WHEREOF, I have affixed my 

signature this 5th day of October, 2016. 

My commission expires September 24, 2020 . 

____ Reading and signing was requested. 

____ Reading and signing was waived. 

__ X_ Reading and signing was not required . 
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I further certify that I am not employed by, 
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nor otherwise interested in the outcome of this 
litigation. 

IN WITNESS WHEREOF, I have affixed my 
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DISTRICT COURT, DENVER COUNTY, COLORADO 

Court Address: 
1437 Bannock Street, Rm 256, Denver, CO, 80202 

DATE FILED: AprilS, 2016 7:16PM 
Plaintiff(s) RICO GARCIA CASE NUMBER: 2016CV30777 
v. 

Defendant(s) BOTICA DEL SOL LLC et al. 

fi:. COURT USE ONLY fi:. 
Case Number: 2016CV30777 

Division: 409 Courtroom: 

Order: Plaintiffs Motion for Forthwith Appointment of Receiver 

The motion/proposed order attached hereto: DENIED. 

The Court, in response to Plaintiff's Motion for Forthwith Appointment of Receiver, held a hearing on March 9th, 2016. 
The Court heard argument and took the matter under advisement setting a briefing schedule to allow parties time to submit 
further authority on the receiver issue. The Court has now reviewed Plaintiff's "Memorandum Upon (1) the Court's 
Jurisdiction to Appoint a Receiver and (2) Restricted Scope of Authority Currently Sought for a Receiver, the responses of 
Anna Colibri and Matthew Kettlehut and the response of Intervenor 

At the conclusion of the March 9th, hearing the Court stated that it had reservations regarding its authority to appoint a 
receiver in a medical marijuana context and to "grant" authority to a receiver to accomplish what Plaintiff was asking. In 
addition, the Court was concerned that the attempts by Plaintiff to save in his investment in the business at issue were simply 
too late given that licenses had expired, a lease had expired, parties were unwilling to renew those licenses and lease, and 
serious doubt existed as to whether the State Licensing Authority would permit a renewal under all the circumstances. 

The Court agrees with Intervenor that the Court does not have authority, under the separation of powers doctrine, over 
the State Licensing Authority. While the Court may review actions of an administrative authority after a final agency action, 
the Court cannot direct the agency to grant or approve or renew licenses in the first instance. Consequently, in the Court's 
view, it is without authority to order a receiver to step into the role of a licensee and make such license applications. 

While the Proposed Amended Order limits the receiver's authority from what Plaintiff initially proposed, the Court finds it is 
still without authority to act as he requests. A receiver does not have a license and therefore cannot operate, manage or 
control a medical marijuana business. 

The marijuana statutes do not have a provision regarding appointment of a receiver. Plaintiff would have the Court view 
the absence of a provision for receivers as an oversight by the legislature and then to fill in the "legislative interstices;" 
however, the Court neither agrees with the assertion nor is willing to take such action. It is just as likely that the issue 
regarding appointment of receivers was intentionally omitted due to the many requirements for marijuana licensing. Further, 
such a pro-active Order by the Court filling in legislative gaps would be tantamount to legislating a provision for receivers in 
the medical marijuana context. The Court is disinclined to take such action. 

Further, the Court views the requested action by the Court to be futile for a number of reasons. The licenses for this 
business-Botica Del Sol- have expired. While the statute allows for renewal, by the license holder, there is no provision that 
allows a receiver to step into that role and renew a license. And, even if it were permissible, it is still the State Licensing 
Authority who has to approve a late renewal. As Intervenor has pointed out, "late renewal can only occur if: (1) Defendants 
Kettlehut and Colibri timely submit an application for late renewal of the marijuana business licenses within ninety days of the 
expiration of the licenses (§ 12-43.3-311 (2)(a), C.R.S.); (2) Defendants Kettlehut and Colibri submit and obtain approval of 
new applications for Associated Key Licenses, which have also expired(§ 12-43.3-305); and (3) Defendants Kettlehut and 
Colibri submit and obtain approval of a transfer of ownership application to transfer their interests in Botica Del Sol to a 
suitable buyer(§ 12-43.3-309)." 

Plaintiff requests that the Court Order that the receiver "take immediate control of the property, of Botica Del Sol, and to 
"manage, operate and protect the property" subject to the supervision and exclusive control of this Court." As defined, 
because "property" includes licenses, again the Court is without authority to grant this request. Further, as argued by 
Intervenor, only a licensed person may operate, manage or control a medical marijuana business. See, § 12-43.3-31 0(8), 
C.R.S. 
Plaintiff's Proposed Order suggests that the receiver have the authority "to arrange for a properly licensed third party to hold 
the marijuana until this Court enters instructions as to the disposition of the marijuana." Again, as argued by Intervenor, 
there is no such "third party" available. C.R.S. § 12-43.3-901 (5). The statute disallows a licensee to have medical 
marijuana not grown upon its licensed premises. 

Finally, the medical marijuana statutes require an applicant for a license or renewal of license to have or be entitled to 
"possession of the premises for which application is made." C.R.S. §12-43.3-308(1 ){b). That is not the case here because 
Defendant George Redd alleges that the lease to Botica Del Sol has been breached and he is seeking possession of the 
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premises. The Court does not have the authority, nor is it inclined to order Mr. Redd to renew his breached lease with Botica 
Del Sol. 

For all these reasons, the Motion to Appoint a Receiver is Denied. 

Issue Date: 4/5/2016 

MICHAEL JAMES VALLEJOS 

District Court Judge 
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